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3meer / ORDER

The present appeal filed by assessee is against order of CIT(A)-15,
Delhi dated 01.02.2019 relating to assessment year 2010-11 against the
order passed under section 143(3)/ 147 of the Income-tax Act, 1961 (in short

‘the Act)).

2. The preliminary issue raised in the present appeal is against the
initiation of proceedings under section 147/148 of the Act by the Assessing

Officer.
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3. Briefly in the facts of the case, the proceedings were initiated by
recording reasons for re-opening the assessment by the Assessing Officer
under section 147/148 of the Act. Thereafter, notice under section 148 of
the Act was issued to the assessee. The assessee in reply, filed the return of
income on 21.04.2017 declaring total income of Rs.3,00,466/-. Thereafter,
the assessment was completed under section 143/147 of the Act by making

an addition of Rs.1,51,500/-.

4. The CIT(A) confirmed the initiation of re-assessment proceedings

under section 147/148 of the Act.

5. The first issue which is raised by the assessee is against the invoking

of jurisdiction by the Assessing Officer under section 147 /148 of the Act.

6. The Ld. AR for the assessee pointed out that after recording the
reasons for reopening the assessment, the Assessing Officer had to seek
approval from the Pr. Commissioner of Income Tax before the jurisdiction is
invoked by the Assessing Officer. Our attention was drawn to page-25 of the
paper book wherein, copy of reasons recorded for initiating the proceedings
under section 147/148 of the Act is placed. He further pointed out that
there was no application of mind by the PCIT and only word “approve” is
written. In this regard, reliance was placed on the ratio laid down by the

Hon’ble Delhi High Court in 391 ITR 11 (Delhi).

7. The Ld. DR for the Revenue pointed out that the assessee had shown

profit on derivatives which were taken under section 115BB of the Act. He



ITA No.2765/Del/2019
Assessment Year 2010-11

further stated that such trading can either be assessed as income from
business or income from capital gains; but the assessee had not shown the
same. In such circumstances, the Assessing Officer recorded reasons for
reopening the assessment, which were based on investigation carried out by
the Department. He placed reliance on the ratio laid by the latest decision of
Hon’ble Delhi High Court in Sonia Gandhi vs ACIT in W.P.(C) 8482/2018,

C.M. Appl.32580-32582/2018 dated 10.09.2018.

8. The Ld. AR for the assessee in rejoinder submitted that this issue is
not pressed by him, but if you look at the reasons recorded for re-opening
the assessment then the basis was non declaration of capital gains of
Rs.1,51,500/- booked by the assessee through the transactions entered
with NMCE. However, the Assessing Officer made the addition under section
69 of the Act being alleged trading activity profit and same was taxed @

30% by invoking the provisions of section 115BBE of the Act.

9. On the perusal of record and after hearing both the authorized
representatives, the jurisdictional issue raised by the assessee is against the
exercise of jurisdiction u/s 147/148 of the Act. The Ld.AR for the assessee
initially raised objections against the violation of provision of section 151 of
the Act. However, during the course of hearing itself, he raised an alternate
plea that as against the reasons recorded for the re-opening of assessment
i.e. non-declaration of capital gains in the return of income; finally addition
has been made u/s 69A of the Act and also for violation of provision of

section 115AA of the Act. In other words, the addition made in the hands of
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the assessee is on a ground other than the ground on which reasons were

recorded for re-opening the assessment u/s 147 of the Act.

10. The Hon’ble Bombay High Court in CIT vs Jet Airways (I) Ltd. [2011]
331 ITR 236 (Bom.) have laid down the principle that in case no addition is
made on account of the reasons recorded for re-opening the assessment

then the addition made on any other account is not sustainable.

11. In the facts of the present case admittedly the Assessing Officer had
recorded reasons for re-opening the assessment, copy of which is placed at

page 25 of the Paper Book and he noted as under:-

“On perusal of ITD it has been found that assessee has filed ITR on
25.03.2011 for the A.Y. 2010-11 declaring income of Rs.3,00,466/-.
The declared income for the year under consideration consists of only
“Other sources” income to the tune of Rs.3,00,466/-. It has been
further seen that the assessee has not declared the capital gains of
Rs.1,51,500/- booked by the assessee through the transactions entered
with NMCE.”

12. The satisfaction thus was on account of escapement of income from
assessment of capital gains of Rs.1,51,500/-. The addition under the said
head of income has not been in the case of the assessee. The Assessing

Officer in final analysis vide para 11 observed as under:-

11. “In view of above narrated facts and the information available on
records, the income of Rs.1,51,500/- (alleged profit earned from
commodity trading) is added back to the income of assessee u/s 69A of
the Income tax Act for the A.Y. 2010-11. The income amounting to
Rs.1,51,500/- is taxed @ 30% by invoking provisions of 115BBE of the
Act. Further, I am of the view that the assessee has furnished
inaccurate particulars of his income for the A.Y. 2010-11, penalty
proceedings u/s 271(1)(c) are being initiated separately.”
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13. In other words, the addition was made u/s 69A of the Act and the
income was taxed at the rate of 30% by invoking section 115BBE of the Act.
In the absence of any addition being made on account of the reasons
recorded for re-opening the assessment, other addition made in the hands

of the assessee cannot be sustained. Accordingly, the same is deleted.
14. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 21st February, 2020.
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